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DATE: January 3 ,  1986 

MATTER OF: Hayes International Associates 

DIGEST: 

Protest is untimely where a detailed 
statement of the factual and legal grounds 
for it is not filed within 10 working days 
after the protester knows or should have 
known the grounds. Mere notice of an intent 
to protest in the future is not sufficient 
for timeliness purposes. 

Hayes International Associates protests the award of a 
. contract to the Vac-Hyd Corporation under request for pro- 
posals (RFP) No. DAAC83-85-R-0047, issued by the Corpus 
Christi, Texas, Army Depot. Hayes questions the contracting 
officer's decision to make an award without negotiating with 
it and challenges Vac-Hyd's status as a small business con- 
cern. The protester also alleges that contracting officials 
must have told Vac-Hyd how Hayes priced its offer, so that 
Vac-Hyd could offer a price just below that of Hayes. 
Finally, Hayes asks why its prompt payment discount was not 
evaluated, since with the discount, the Hayes offer would 
have been low. 

We dismiss the protest as untimely. 

The RFP, issued June 3, 1985, solicited offers for a 
requirements-type contract for the repair of government- 
furnished T53 Compressor Rotor Blades. The Army received 
14 offers; Pac-Hyd's was l o w  at $5.94 per item for a total 
price of $445,500. Hayes' was second low at $6.13 per item 
for d total price of $459,750. On July 25, without holding 
discussions, the Army awarded the contract to Vac-Hyd and 
notified Hayes and the other unsuccessful offerors. A 
synopsis of the award was published in the Commerce Business 
Daily (CBD) on August 2 .  
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I t  is u n c l e a r  on w h a t  d a t e  Hayes  a c t u a l l y  l e a r n e d  o f  
t h e  award. However, t h e  record shows t h a t  Hayes  was aware 
of t h e  c o n t r a c t i n g  o f f i c e r ' s  d e c i s i o n  n o  l a t e r  t h a n  
A u g u s t  23, f o r  o n  t h a t  da te  i t  prepared a l e t t e r  a n d  s e n t  a 
telegram t o  o u r  O f f i c e ,  b o t h  s t a t i n g  t h a t  Hayes  " w i l l  be 
p r o t e s t i n g  t h e  a w a r d "  a n d  t h a t  " f o r m a l  protest  w i l l  be 
s u b m i t t e d  as o f  t h i s  date ."  W e  received t h e  telegram o n  
A u g u s t  26 a n d  t h e  l e t t e r  o n  A u g u s t  29; however, w e  n e v e r  
r e c e i v e d  f u r t h e r  s p e c i f i c  g r o u n d s  f o r  protest .  S i n c e  b o t h  
t h e  l e t t e r  a n d  t h e  telegram e x p r e s s e d  o n l y  a n  i n t e n t  t o  
? ro tes t ,  w e  d i d  n o t  t r e a t  them as a f o r m a l  p ro tes t  a n d  d i d  
n o t  o p e n  a f i l e .  T h i s  is  c o n s i s t e n t  w i t h  o u r  B i d  Protest  
R e g u l a t i o n s ,  w h i c h  r e q u i r e  a d e t a i l e d  s t a t e m e n t  o f  t h e  
f a c t u a l  a n d  l e g a l  g r o u n d s  f o r  protest  and  copies of r e l e v a n t  
d o c u m e n t s .  4 C.F .R.  S 2 1 , l ( b ) ( 4 )  ( 1 9 8 5 ) .  

S u b s e q u e n t l y ,  o n  September 2 6 ,  w e  r e c e i v e d  a l e t t e r  
from Hayes  t h a t  c o n t a i n e d  s p e c i f i c  g r o u n d s  f o r  p ro tes t ,  
S i n c e  no  f i l e  h a d  b e e n  o p e n e d  o n  H a y e s '  e a r l i e r  s u b m i s s i o n s ,  
a n d  s i n c e  t h e  September 26 l e t t e r  made n o  r e f e r e n c e  t o  
Hayes '  e a r l i e r  c o r r e s p o n d e n c e  a n d  was worded so t h a t  i t  
appeared t h a t  Hayes  was s u b m i t t i n g  a p r o t e s t  f o r  t h e  f i r s t  
t ime, w e  o p e n e d  a f i l e  based o n  t h i s  l e t t e r .  O n l y  a f t e r  o u r  
receipt o f  t h e  a g e n c y ' s  a d m i n i s t r a t i v e  report  d i d  i t  become 
a p p a r e n t  t h a t  Hayes  had f i r s t  l e a r n e d  t h e  g r o u n d s  o f  i ts 
p ro te s t  much e a r l i e r  t h a n  September 26. 

Our O f f i c e  r e g a r d s  b i d  p ro t e s t s  as ser ious  matters  t h a t  
require e f f e c t i v e  a n d  e q u i t a b l e  p r o c e d u r a l  s t a n d a r d s ,  so 
t h a t  t h e  p a r t i e s  h a v e  a f a i r  o p p o r t u n i t y  t o  p r e s e n t  t h e i r  
cases a n d  s o  t h a t  p r o t e s t s  c a n  be r e s o l v e d  w i t h o u t  u n d u l y  
d i s r u p t i n g  t h e  g o v e r n m e n t ' s  p r o c u r e m e n t  process. T h e r e f o r e ,  
our r e g u l a t i o n s  e s t a b l i s h  spec i f ic  d e a d l i n e s  for  f i l i n g  w i t h  
o u r  O f f i c e ,  a n d  these d e a d l i n e s  are s t r i c t l y  c o n s t r u e d .  
W i l l i a m  A .  S t i l e s ,  I I I - - R e c o n s i d e r a t i o n ,  B-215922.3,  
Feb.  1 9 ,  1 9 8 5 ,  85-1 C.P.D.  (I 208 .  

Under  c u r  r e g u l a t i o n s ,  Hayes  was r e q u i r e d  t o  f i l e  i t s  
p r o t e s t  n o t  l a t e r  t h a n  10 w o r k i n g  d a y s  a f t e r  t h e  b a s i s  fo r  
i t  was known or s h o u l d  h a v e  b e e n  known, w h i c h e v e r  was 
e a r l i e r .  4 C.F.R. S 2 1 . 2 ( a ) ( 2 ) .  A s  i n d i c a t e d  a b o v e ,  
Hayes  s h o u l d  h a v e  known i t s  bas i s  o f  p r o t e s t  i n  e a r l y  
A u g u s t ,  e i t h e r  f r o m  t h e  c o n t r a c t i n g  o f f i c e r ' s  n o t i c e  t o  
u n s u c c e s s f u l  o f f e r o r s  o r  t h e  CBD s y n o p s i s .  S i n c e  t h e  
e a r l i e s t  c o m m u n i c a t i o n  f r o m  Hayes  t o  o u r  O f f i c e  was r e c e i v e d  
o n  A u g u s t  26 ,  i t  appears t h a t  e v e n  t h a t  s u b m i s s i o n  was 
u n t i m e l y  . 
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I n  a n y  e v e n t ,  a s  n o t e d  a b o v e ,  n e i t h e r  Hayes '  i n i t i a l  
telegram n o r  l e t t e r  set  f o r t h  a d e t a i l e d  s t a t e m e n t  of t h e  
l ega l  and  f a c t u a l  g r o u n d s  o f  protest ,  and t h e  Sep tember  26 
l e t t e r  w h i c h  d i d  so is c l e a r l y  u n t i m e l y .  I n  t h i s  r e g a r d ,  
t h e  t i m e  f o r  f i x i n g  t h e  da t e  o f  a protest  f o r  t i m e l i n e s s  
p u r p o s e s  is when t h e  protest  is a c t u a l l y  f i l e d ,  and n o t  when 
t h e  protester  i n d i c a t e s  a n  i n t e n t  to  f i l e  i n  t h e  f u t u r e .  
Decom S y s t e m s ,  I n c . ,  8-215167, Sept.  24 ,  1984,  84-2 C.P.D. 
li 333. 

W e  t h e r e f o r e  f i n d  t h e  protest  u n t i m e l y .  For t h e  
b e n e f i t  o f  t h e  protester ,  however ,  w e  p o i n t  o u t  t h e  
f o l l o w i n g :  

F i r s t ,  a c o n t r a c t i n g  a g e n c y  may make an  award w i t h o u t  
h o l d i n g  d i s c u s s i o n s  when it  c a n  be c l e a r l y  d e m o n s t r a t e d  from 
t h e  e x i s t e n c e  of f u l l  and  open  c o m p e t i t i o n  or a c c u r a t e  p r i o r  
cost e x p e r i e n c e  w i t h  t h e  p r o d u c t  or s e r v i c e  t h a t  a c c e p t a n c e  
o f  a n  i n i t i a l  proposal  w i t h o u t  d i s c u s s i o n s  would r e s u l t  i n  
t h e  lowest o v e r a l l  cost t o  t h e  government .  - S e e  10 U.S.C.A. 
5 2 3 0 5 ( b ) ( 4 ) ( A ) ( i i )  (West Supp. 1 9 8 5 ) ,  as amended by t h e  
C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  of 1984.. Here, w i t h o u t  
c o n s i d e r a t i o n  o f  prompt  payment d i s c o u n t s  ( d i s c u s s e d  below),  
a c c e p t a n c e  o f  Vac-Hyd's o f f e r  a i d  r e s u l t  i n  t h e  lowest 
o v e r a l l  cos t  t o  t h e  gove rnmen t .  F u r t h e r ,  i t  was i n  a c c o r d  
w i t h  t h e  s o l i c i t a t i o n ,  w h i c h  i n d i c a t e d  t h a t  t h e  low o f f e r o r  
would r e c e i v e  t h e  award. 

Second ,  t h e  Small B u s i n e s s  A d m i n i s t r a t i o n  h a s  
c o n c l u s i v e  s t a t u t o r y  a u t h o r i t y  t o  d e t e r m i n e  matters o f  small  
b u s i n e s s  s i z e  s t a t u s  f o r  f e d e r a l  p r o c u r e m e n t  p u r p o s e s  a n d ,  
t h e r e f o r e ,  o u r  O f f i c e  d o e s  n o t  c o n s i d e r  s i z e  s t a t u s  
p r o t e s t s .  1 5  U.S .C .  5 6 3 7 ( b ) ( 6 )  ( 1 9 8 2 ) ;  Mark Dunning 
I n d u s t r i e s ,  Inc. , ,B-217500,  J a n .  18 ,  1985,  85-1 C.P .D .  11 68. 

T h i r d ,  when imprope r  c o n d u c t  o n  t h e  p a r t  o f  government  
o f f i c i a l s  is a l l e g e d ,  t h e  p ro t e s t e r  h a s  t h e  b u r d e n  of proof ,  
and  o u r  O f f l c e  w i l l  n o t  r e l y  on  i n f e r e n c e s  a l o n e  t o  f i n d  
s u c h  midconduc t .  Monarch E n g i n e e r i n g  Co., B-218374, 
J u n e  21 ,  1985,  85-1 C . P . D .  11 709. 

F i n a l l y ,  t h e  p r o c u r e m e n t  r e g u l a t i o n s  now p r o v i d e  t h a t  
prompt payment  d i s c o u n t s  will n o t  be c o n s i d e r e d  i n  
d e t e r m i n i n q  t h e  lowest o f f e r .  FAR,  48 C . F . R .  S 14.407-3: 
Tr i -S ta te  Laundry  S e r v i c e s ,  I n c .  d/b/a H o l z b e r g ' s  L a u n d e r e r s  
and C l e a n e r s ,  B-218042, Feb. 1 ,  1985,  85-1 C.P.D. 11 127. 
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Under current regulations, an offered prompt payment 
discount may be taken if it is earned by the government; it 
does not, however, play a role in the evaluation of offers. 

The protest is dismissed. 

Ronald Berger 
Deputy Associate 

General Counsel 




